AN OVERVIEW OF USERRA AND THE FMLA’S PROVISIONS FOR MILITARY FAMILIES
Two federal laws offer employment protections specifically to service members and their
families. A summary of these laws, the USERRA and provisions of the FMLA, follows.1
The Uniformed Services Employment and Reemployment Rights Act (USERRA)
Enacted in 1994,2 USERRA provides employees who voluntarily or involuntarily take time
off from work to serve in the uniformed services with up to five-years of job protection.3
Generally, the law entitles an employee to reemployment after an absence due to military
service, provided the employee (or an appropriate military officer) gave his or her employer
advance notice of the service and returns to work or applies for reemployment in a timely
fashion.4
USERRA entitles an employee to return to work at his or her “escalator position,” i.e., a
position of comparable seniority, status, and pay to which the employee “would have
attained with reasonable certainty” but for the absence for service.5 If the employee is not
qualified to hold the escalator position, the employer is required to make “reasonable
efforts” to qualify the employee for such a position.6 Only if such efforts are unsuccessful
may an employer place the employee in a position that is comparable to the position that
the employee held when he or she left for service.7 Absent cause, an employer may not
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discharge a reinstated employee for one year from the date of the individual’s
reemployment.8
USERRA also affords certain protections related to benefits:9
•

Employees who leave work may elect to continue with their COBRA-like benefits
while on military service.10 Health plans are required to offer up to 24 months of
continued coverage to such employees (and their dependents), and generally
may not require the employees to pay more than 102% of the full premium during
that time.11 In most circumstances, however, only the employee (and not the
employee’s beneficiaries) has the right to continued USERRA health care
coverage. In addition, an employer-provided health plan may not impose an
exclusion or waiting period on a reinstated employee, other than for coverage of
an illness or injury incurred in or aggravated during the employee’s uniformed
service.12

•

For pension purposes, an employee is treated as if he or she has been
continually employed throughout the time of the absence.13 If a pension or
retirement plan requires an employee contribution, the employee must make
such contributions to receive any employer contributions.14 However, the
employee is given a period of either five years or three times the length of
uniformed service (whichever is shorter), to contribute to the pension plan once
he or she is reemployed.15

Finally, the law prohibits discrimination in employment based on military service and
protects against retaliation taken because someone engaged in an activity authorized or
protected by USERRA.16

unqualified for a position due to a disability incurred in or aggravated by their service is entitled to
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The Family and Medical Leave Act (FMLA)
The FMLA is the first federal law to require workplace flexibility in the private sector.
Enacted in 1993, the law originally permitted eligible employees to take up to 12 weeks per
year of unpaid, job-protected leave for: (1) the birth or adoption of a child; (2) the “serious
health condition” of an employee; or (3) the “serious health condition” of an immediate
family member of an employee.17 An eligible employee is someone that works for a private
employer with at least 50 employees, or for a federal, state, or local governmental agency.18
An employee seeking time off must also have worked for his or her employer for at least
one year and for over 1250 hours during the last year.19
On January 28, 2008, President Bush signed the National Defense Authorization Act for FY
2008 (“NDAA”)20 -- the first ever expansion of the FMLA. Section 585(a) of the NDAA
created two new types of FMLA leave specifically designed to support military families: (1)
qualifying exigency leave; and (2) military caregiver leave. On November 17, 2008, the
Department of Labor (DoL) issued regulations implementing the new military family leave
provisions.21 The regulations offer key definitions of new statutory phrases and clarify the
administrative structure and availability of the new provisions.22
Qualifying Exigency Leave -- This provision allows eligible employees of covered
employers to take up to 12 weeks of job-protected FMLA-qualifying leave:
Because of any qualifying exigency arising out of the fact that the spouse, or a son,
daughter, or parent of the employee is on active duty (or has been notified of an
impending call or order to active duty) in the Armed Forces in support of a
contingency operation.23
The “active duty” language referenced in the statute refers to a federal call to active duty for
members of the National Guard or Reserves.24
In implementing the NDAA, the DoL defines a “qualifying exigency” as at least one of eight
categories of events:25 (1) short-notice deployment of up to 7 days “to address any issue”
arising from the notification of an impending call to active duty; (2) military events and
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18
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related activities such as official, sponsored, or promoted ceremonies, programs, events
or information briefings related to active duty or a call to active duty; (3) childcare and
school activities;26 (4) financial and legal arrangements;27 (5) counseling needed as a
result of active duty or the call to active duty that is provided by someone other than a
health care provider; (6) rest and recuperation to spend up to five days per period of shortterm, temporary, R&R leave that a covered service member has during deployment; (7)
post-deployment activities to attend reintegration and other official events for up to 90days after active duty terminates or to deal with the death of a covered service member;
and (8) any additional activities related to service for which the employer and employee
agree.28 A covered service member is defined as the employee’s “spouse, [child], or parent
on active duty or call to active duty status.”29
Military Caregiver Leave -- Under the NDAA, this provision entitles:
an eligible employee who is the spouse, son, daughter, parent, or next of kin of a
covered servicemember … to a total of 26 workweeks of leave during a [single] 12month period to care for the servicemember.30
Unlike other FMLA-provisions with an age cap of 18, a “son or daughter of a covered
servicemember” is defined without regard to age.31 “[N]ext of kin” is defined as “the nearest
[other] blood relative.”32 A “covered servicemember” is one “who is undergoing medical
treatment, recuperation, or therapy, is otherwise in outpatient status, or is otherwise on the
temporary disability retired list, for a serious injury or illness.”33 A “serious injury or illness”
is one that is “incurred by the member in line of duty on active duty . . . that may render the
member medically unfit to perform the duties of [his or her] office, grade, rank, or rating.”34
Both the military caregiver and qualifying exigency leave may be taken intermittently or on a
reduced schedule.35 An employee that is eligible to take more than one type of FMLA leave
is limited to 26 weeks of FMLA time off for any reason in a 12-month period.36
The military caregiver provision went into effect when President Bush signed the NDAA in
January, 2008. The qualifying exigency provision – along with all of the new regulations
implementing the NDAA – takes effect on January 16, 2009.
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The regulation clarifies that this does not include “routine, regular, or everyday” childcare, rather it
relates to changes that need to be made as a result of the active duty or call to active duty, such as
making “arrange[ments] for alternative childcare[;]. . . provid[ing] childcare on an urgent and immediate
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